portions of the 1909 Copyright Act-specifically, the manufacturing and ad interim provisions-and shows that, because it failed to satisfy these stringent requirements, Ulysses was injected into the public domain in America shortly after its publication in France. Part III discusses the phenomenon of trade courtesy that has endowed Ulysses with a kind of de facto "copyright" since its legalized publication in America in 1934. Part IV questions the wisdom of continuing to credit this courtesy copyright now that Congress has passed legislation to extend existing copyright terms. Finally, Part V concludes that the cultural benefits of a publicdomain Ulysses far outweigh any private interests in maintaining the illusion of a Ulysses protected by copyright in the United States.
I. ULYSSES AS LITERATURE AND AS LITERARY PROPERTY

A. Serial Publication in the United States: The Little Review
The Dublin-born James Joyce first conceived Ulysses as a short story while residing in Rome in 1906,"° but he did not begin serious composition for nearly a decade, by which time the work had grown in conception from a short story to a novel-length book. By late 1917, Joyce had completed the first three episodes (or chapters)., He mailed typescripts of these portions to the editors of a New York literary magazine, The Little Review, who, with Ezra Pound's encouragement, had agreed to print episodes of the novel-in-progress as Joyce produced them." 2 When installments began to appear in The Little Review in March 1918,'" Ulysses was launched on its American copyright adventure.
The present copyright law grants protection to a work from the moment the work is created. 4 Under the 1909 Copyright Act," 5 however, a work did not acquire protection until it had been published with a notice of copyright affixed to each copy. 6 While publication with notice was sufficient to secure copyright, 7 the 1909 Act also required that copies of the work be deposited in the United States Copyright Office and that a claim of 14. The 1976 Act defines creation of a work as fixation in a "tangible medium of expression" and provides that copyright protection arises upon fixation. 17 U.S.C. § 102(a) (1994 [Vol. 108: 633 copyright be registered there." 8 While issues of The Little Review containing installments of Ulysses were published regularly, each bearing a notice of copyright in the name of Margaret C. Anderson (the magazine's founder and coeditor), it is not certain that Anderson consistently complied with the deposit and registration requirements. The Copyright Office contains a record of registration for only the first four of twenty-three issues that serialized Ulysses. 9 Although failure to deposit and register the remaining issues would not have destroyed the copyrights in those issues, 20 it might well have impaired their enforceability.
2 1 Anderson's seeming carelessness is therefore puzzling.
The anomaly may be explained by events that overtook The Little Review soon after Ulysses began to appear in its pages. Between January 1919 and January 1920, Post Office authorities suppressed three different issues, each containing a portion of Joyce's novel, by revoking the magazine's second-class postage privileges.' An issue of The Little Review had been declared nonmailable once before, in October 1917, when the Postmaster of the City of New York decided that a short story by the modernist author Wyndham Lewis was "obscene, lewd, or lascivious" within the meaning of the Federal Criminal Code. ' The absence of copyright registration records for issues of The Little Review after the middle of 1918 may be the direct result of the Post Office's obscenity suppressions. Nonmailable issues could not readily have been deposited in the Copyright Office, of course. Once the magazine had acquired the stigma of obscenity, moreover, the Register of Copyrights had a ground for refusing to register claims of copyright in its issues. 24 Matters soon grew worse for The Little Review and for Joyce. In the autumn of 1920, the Secretary of the New York Society for the Suppression of Vice filed an official complaint against the magazine's two editors for publishing the July-August issue, which contained the section of Ulysses in which its hero, Leopold Bloom, masturbates while observing a young woman on the seashore.' The New York Court of Special Sessions found the editors guilty of publishing obscenity within the meaning of the state's penal code 26 and fined them fifty dollars each. With this new setback, Joyce's still unfinished novel had gone from suffering the sporadic suppressions of postal officials to receiving the formal condemnation of a court of law.
Predictably, American publishers began to back away from the idea of publishing a book version of Ulysses. Shortly after the Little Review trial, the New York publisher B.W. Huebsch wrote John Quinn, the attorney who had defended the magazine's editors, that he would not risk defying the judgment of the Court of Special Sessions by publishing Ulysses "unless some changes are made in the manuscript." 28 He added: "In view of your statement that Joyce declines absolutely to make any alterations, I must decline to publish it." 29 Other publishers followed suit. 3 " Thus, after the appearance of thirteen episodes in The Little Review, Ulysses had run aground on the shoals of the obscenity law. With his masterpiece far from complete, Joyce found his hopes for further American publication dashed. The copyright protection for those portions of the novel that had appeared serially was unsatisfactory at best: Had Joyce wished to bring an action for copyright infringement, he would have been forced to make do with a general copyright in each issue of the magazine, as distinct from a separate copyright in his own contributions. The magazine's 24. The ground for refusal of copyright registration would have been that no copyright could exist in an immoral work. See, e.g., Hoffman v. Le Traunik, 209 F. 375, 379 (N.D.N.Y. 1913) (stating that to be entitled to copyright, a work must be "free from illegality or immorality"); cf. HOWELL'S COPYRIGHT LAW 45 (Alan Latman ed., rev. ed. 1962) ("While the [1909] Copyright Act contains no ... provision [precluding registration of copyright in immoral matter], protection has in some cases been denied to works deemed offensive to public policy."). But see infra note 80 (discussing the Copyright Office's "rule of doubt" as creating an administrative presumption in favor of works submitted for copyright registration).
25. See VANDERHAM, supra note 22, at 41-42; see also ELLMANN, supra note 11, at 502 (discussing the complaint filed against the editors). 27. See VANDERHAM, supra note 22, at 53; see also ELLMANN, supra note 11, at 502-04 (recounting the events of the trial of The Little Review's editors).
28. VANDERHAM, supra note 22, at 56 (quoting Huebsch). 29. Id. 30. See id.
[Vol. 108: 633 copyrights, moreover, were not in Joyce's name but in the name of its owner, Margaret Anderson. Finally, copyright registration seems to have been lacking for most of the issues in which Joyce's novel appeared. 3 " Although not fatal to the copyrights themselves, these lacunae would have made an infringement action hard to pursue, 32 because a certificate of registration, being prima facie evidence of ownership of a valid copyright, 3 was a condition precedent to bringing suit.' As bleak as the situation seemed in early 1921, however, Joyce's American copyright troubles were only beginning. (1922) . 39. The opening section of "Oxen of the Sun," the 14th episode, was the last of Ulysses to be published in The Little Review. It appeared in the September-December 1920 issue. In the following year, Joyce completed the 15th through 18th episodes. See ELLMANN, supra note 11, at 442. or recast to fit his changing conception of the work, sometimes altering them radically from their serial appearance. Only a handful of episodes remained relatively unchanged.' This new Ulysses, in its quest for protection in the United States, could expect only limited assistance from The Little Review's copyrights, even if they were found to be enforceable. 4 " America dealt Joyce another blow by refusing to allow the book version of Ulysses to be imported. Five hundred copies were seized by customs authorities in New York in the latter part of 1922.42 This destruction of a supply for which there was a clear demand set the stage for piracy, and in 1926 a New York publisher named Samuel Roth began to print unauthorized episodes of Ulysses, brazenly expurgated to foil the censors, in his magazine Two Worlds Monthly. 43 In all, Roth printed fourteen episodes from Joyce's book and may also have been responsible for a forgery of the ninth edition of the Shakespeare and Company text. 4 Joyce's response to these piracies, significantly, was not to bring an action for copyright infringement. Instead, his lawyers in America sought and won an injunction barring Roth and his publishing company "from using the name of the plaintiff [Joyce] for advertising purposes or for purposes of trade." 45 The ground of this decision by the Supreme Court of the State of New York is unstated in the laconic court order, though it must have been some form of unfair competition. ' off, a form of unfair competition, "may be accomplished by using the plaintiff's name with literal accuracy in connection with the defendant's product but in a way that nevertheless suggests that the product is the plaintiff's or that he had a role in it").
B. French Publication and American Piracy
47. Letter from James Joyce to Benjamin Conner (Sept. 1, 1928), in 3 LETrERS OF JAMES JOYCE, supra note 10, at 181, 181.
protection from the American courts, but it was protection against the deceptive use of his name, not against the copying of his literary creation. 4 "
Joyce also pursued an extralegal remedy against Roth. In the latter part of 1926, he hit upon the idea of an international protest and sent copies of a draft statement to notable authors around the world for their subscription. 49 More than 160 signatures were gathered, and the protest was issued to the press in February 1927.50 The opening sentences show that Joyce was fully aware of his American copyright problems:
It is a matter of common knowledge that the ULYSSES of Mr. James Joyce is being republished in the United States, in a magazine edited by Samuel Roth, and that this republication is being made without authorization by Mr. Joyce; without payment to Mr. Joyce and with alterations which seriously corrupt the text. This appropriation and mutilation of Mr. Joyce's property is made under colour of legal protection in that the ULYSSES which is published in France and which has been excluded from the mails in the United States is not protected by copyright in the United States. 51 Whether, under American law, there could be an "appropriation" of an author's "property" when that property was "not protected by copyright" was a nice question that the protest did not address. 52 The statement confined itself to pointing to the equities of the situation and branding Roth as unscrupulous and buccaneering. Although Roth continued to print Ulysses for another eight months," Joyce's resourceful self-help at least had the effect of bringing his plight to the attention of American readers and, more importantly, American publishers.
One writer who did not sign the protest was Ezra Pound. "I consider it misdirected," he wrote Joyce but with the infamous state of the American law which not only tolerates robbery but encourages unscrupulous adventurers to rob authors living outside the American borders, and with the whole American people which sanction the state of the laws. The minor peccadillo of Mr. Roth is dwarfed by the major infamy of the law. 4 Pound was thinking again of his three legal "abuses"--obscenity statutes, customs/postal seizures, and the copyright law-but chiefly of the third member of the trinity. In a letter to the European edition of the Chicago Tribune, he rehearsed the facts of Roth's piracy but hastened to finger the real culprit: "Our copyright 'law' permits, and by permission, encourages such procedure." 55 Pound was right. For foreign-domiciled authors writing in English, especially those challenging conventional taste and morality, the American copyright law was often the enemy behind the enemy-the "major infamy," to use Pound's terminology, behind the "minor peccadillo" of piracy.
I. COPYRIGHT PROTECTIONISM AND THE INDiVIDUAL TALENT
It is one measure of Joyce's anxiety to see Ulysses in print that he allowed it to be published first in France, knowing that this event might place the work's American copyright in jeopardy. In the fall of 1920, more than a year before the French edition appeared, the New York publisher B.W. Huebsch met with Joyce in Paris to urge him to bring the book out first in the United States. Because no legitimate American publisher could risk handling a book chargeable with obscenity, however, Joyce would have to delete or revise certain strong passages. Joyce flatly refused to discuss the question of alterations. 6 Huebsch explained that publishing the book first in France, although it would spare Joyce the pain of expurgating his text, might well cost him his American copyright. My conversation with Joyce related to the manner in which the book might be published without sacrificing his American rights and as these depend upon manufacturing the book in the U.S., I wanted him to understand that he was jeopardizing the thing that he holds most dear, namely, the publication of the book intact, by printing it in Paris, because that would leave the book free for a pirate after sixty days, and the pirate, in order to overcome the objections that now lie against it, would eliminate the offensive passages. Thus Joyce would lose not only his property but that which as an artist I presume he cherishes even more. 7 With the canny prescience of a publisher who had to know the laws of obscenity and copyright in order to navigate their intricate courses 5 " Huebsch foresaw the activities of American pirates six years before Samuel Roth began appropriating and mutilating Joyce's work.
Huebsch's argument to Joyce was a flawless piece of legal prediction, lucid and arrestingly simple: Joyce could publish first in the United States, but, to avoid running afoul of the obscenity law, he would have to expurgate. Alternatively, Joyce could publish first in France and keep his work intact there, but in doing so he would risk never securing a copyright in the United States and inviting the depredations of pirates. And the pirates, to avoid running afoul of the obscenity law, would expurgate. 5 9 Thus, whether Joyce published first in the United States or in France, he would have to live with a sanitized American Ulysses. The difference was that if he chose the former course, he could control the alterations to the text, and his work would enjoy copyright protection in the United States. Joyce, with an obstinacy born of many encounters with the censor,' refused to compromise his creative integrity by changing a word. 57 . Letter from B.W. Huebsch to John Quinn, supra note 56, at 1. (Huebsch's phrase, "the objections that now lie against [Ulysses] ," referred to the criminal case then in progress against The Little Review's editors.) Joyce's version of the meeting stressed Huebsch's flippancy, which the beleaguered Irish author felt was menacing. Upon hearing Joyce's plan to publish an edition of Ulysses in Paris for sale in Europe, Huebsch shot back, "'Oh, in that case I could print it off in New York from that edition and pay you nothing."' Letter from James Joyce to John Quinn, in REID, supra note 32, at 451 (quoting Huebsch). Joyce saw in Huebsch's instructive pleasantry a threat to "defraud" him. Letter from James Joyce to Ezra Pound, supra note 56, at 3. 
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The Yale Law Journal Huebsch's account of the meeting left one point unclear, however: Why should publishing Ulysses initially in France threaten the American copyright? The publisher actually hinted at the answer, but so telegraphically as to be intelligible only to a lawyer acquainted, as Quinn was, 61 with the world of authors and literary rights. Huebsch's fleeting mention of "manufacturing the book in the U.S." and his cryptic prophecy about pirates getting to work "after sixty days" alluded to two statutory pitfalls that awaited authors like Joyce: the manufacturing and ad interim provisions of the 1909 Copyright Act.
A. Codified Protectionism: The Manufacturing Clause
Section 15 of the 1909 Act, popularly known as the "manufacturing clause," provided that, in the case of printed books or periodicals, except the original text of a book of foreign origin in a language or languages other than English, the text of all copies accorded protection under this Act... shall be printed from type set within the limits of the United States, either by hand or by the aid of any kind of typesetting machine, or from plates made within the limits of the United States from type set therein, or, if the text be produced by lithographic process, or photo-engraving process, then by a process wholly performed within the limits of the United States, and the printing of the text and binding of the said book 62 shall be performed within the limits of the United States ....
The exception for foreign-language books of foreign origin was an innovation of the 1909 Act. 63 Under the previous law-the Chace International Copyright Act of 1891a--foreign works in any language could gain protection in the United States only if they were reprinted from type set within this country and if two copies of the reprint were deposited in the Copyright Office on or before the date of first publication anywhere else. 65 This stringent requirement of the 1891 Act, demanding nothing less than first or simultaneous publication in the United States of foreign books in any language, was relaxed when the 1909 Act allowed foreign works in foreign languages to gain American copyright protection without being reprinted here. 6 ' Because foreign-language books would have only a limited readership in the United States, it was reasoned, American artisans would suffer no appreciable loss. Works with broad appeal would almost certainly be translated into English and "hence become subject to the manufacturing clause and thus give American labor its due." 67 Clearly, the legislative purpose behind the manufacturing clause, in both its 1891 and its 1909 incarnations, was protection of American labor from the effects of foreign importation. The purpose "was avowedly not protection for authors," observes one noted authority, for the clause "exemplifies shortsighted and parochial tendencies that have proven destructive of the best interests of both copyright creators and users." 6 Since works that could not comply with the manufacturing clause enjoyed no copyright protection, the clause helped create the conditions necessary for book piracy-a fact that led Ezra Pound to complain of "the thieving copyright law." 69
B. Strait Is the Gate: Ad Interim Copyright Protection
The 1909 [I]n the case of a book first published abroad in the English language.... the deposit in the copyright office, not later than sixty days after its publication abroad, of one complete copy of the foreign edition, with a request for the reservation of the copyright and a statement of the name and nationality of the author and of the copyright proprietor and of the date of publication of the said book, shall secure to the author or proprietor an ad interim copyright, which shall have all the force and effect given to copyright by this Act, and shall endure until the expiration of four months after such deposit in the copyright office. 7 1
Once a copy of the foreign edition reached the Copyright Office for deposit within sixty days of publication abroad, ad interim protection began from the date of receipe and endured for four months. Then, as further provided by section 22 of the 1909 Act:
[W]henever within the period of such ad interim protection an authorized edition of such book shall be published within the United States, in accordance with the manufacturing provisions ... and whenever the provisions of this Act as to deposit of copies, registration, filing of affidavit, and the printing of the copyright notice shall have been duly complied with, the copyright Stat. 1000 (providing for a one-year term of protection for foreign-language works deposited in the Library of Congress within 30 days of first publication abroad); Act of Jan. 7, 1904, ch. 2, 33 Stat. 4 (providing for a two-year term of "interim copyright" for works of foreign origin intended for exhibition at the Louisiana Purchase Exposition). Like their 1909 successor, these provisions attempted to strike a legislative balance between international comity and protection of domestic labor by providing a "grace period for compliance with the manufacturing requirement." Schrader, supra note 63, at 234; cf Rembar, supra note 68, at 780 ("The original ad interim provisions were passed to help out foreign authors of foreign-language books, who found it difficult to comply with the requirements of the manufacturing clause.... .").
71. Under the original 1909 Act, applicants had only 30 days from publication abroad to secure ad interim protection, which lasted for 30 days from the date of deposit. Under the 1919 amendment, the time periods were extended to 60 days and four months, respectively. These changes were deemed necessary to alleviate hardships in the postwar period, particularly as these affected friendly and neutral nations. See Rembar, supra note 68, at 783. Under a later amendment, the time periods were extended further to six months and five years, respectively. See Act of June 3, 1949, ch. 171, § 2, 63 Stat. 153, 154.
72.
See HOWELL, supra note 17, at 90 (" mhe ad interim copyright cannot begin until the copy is received in the Copyright Office.").
shall be extended to endure in such book for the full term elsewhere provided in this Act. 73 Thus, by satisfying the requirements of several linked provisions, the author of an English-language book published abroad could acquire statutory copyright protection in the United States for the full twenty-eight-year term, starting from the date of foreign publication. 4 Ad interim protection was, when it worked, a stepping-stone to full protection.
But it did not always work. A false step at any point along the tortuous path leading from publication abroad to reprinting here might spell doom for the American copyright. Failure to mail the foreign edition for deposit in the Copyright Office, or mailing it too late for receipt within the specified two-month window, would result in loss of the ad interim opportunity." Even if ad interim protection were secured, failure to reprint in the United States in accordance with the manufacturing clause would result in termination of copyright protection once the narrow four-month gate slammed shut.
Even under ideal publishing conditions, compliance with these requirements was a test of a foreign-domiciled author's legal knowledge, practical resourcefulness, and literary prestige. 6 A writer without an established reputation, or with a sullied one, might not be able to find an American publisher. James Joyce had everything a European writer needed to brave the complexities of our copyright law, except a reputation for publishability. In 1922, no legitimate American publisher was willing to take a risk on his masterpiece. Within the American copyright arena, French publication of the book started the ad interim clock ticking. There is no record in the Copyright Office or elsewhere that Joyce or any representative sought to deposit a copy of the Paris edition with the Register of Copyrights. 79 Lacking such deposit, Ulysses lost any chance it might have had of gaining American copyright protection after April 2, 1922. Without ad interim protection, Joyce could not avail himself of the small four-month window for producing an American reprint and extending the temporary copyright to the full twenty-eight-year term. It seems reasonable to infer that in the wake of the 1921 obscenity trial, Joyce despaired of getting the requisite deposit copy of Ulysses past a vigilant United States customs check, through the mails, and into the hands of the Register of Copyrights, who might in any case refuse to allow deposit and registration on the ground of obscenity. 0 With no chance of a legitimate American reprint, efforts to secure an ad interim copyright in Ulysses would have been virtually meaningless anyway.
C. The Failure of American
The practical consequence of Joyce's inability to acquire an American copyright was piracy and disfigurement of his work, as the publisher Huebsch had prophesied in the fall of 1920.1 What precisely the legal consequence might have been is less easy to determine. Scholars have divided on the question of abortive ad interim copyright, many claiming that failure to comply with the provision injected a work into the public domain; 82 others, that the copyright in that work was merely unenforceable. 80. See supra note 24 and accompanying text. But see Schrader, supra note 63, at 218 n.10 (stating that, under the "rule of doubt," the Copyright Office "will register a claim if some reasonable doubt exists as to the ruling a court would make on validity of the copyright").
81. See supra notes 56-59 and accompanying text; see also ARNOLD, supra note 76, at 83 ("The original edition of 1922 could not be deposited at Washington; and certainly, within four months [the period of ad interim protection in 19221, no subsequent American edition could be brought out, since the book was banned."). (1912) (noting that failure to comply with the 1909 Act's ad interim provision injected a foreign work into the public domain); Schrader, supra note 63, at 281 (discussing the ad interim and manufacturing provisions and concluding that "the overwhelming weight" of decisional and
The two positions stake out more than an academic distinction without a practical difference. When a work entered the public domain, as it did naturally upon expiration of its copyright term or unnaturally upon failure to satisfy certain statutory requirements," it ceased to exist as intangible personal property. It was transformed from a private monopoly into a public resource, and the benefits once enjoyed by the creator passed to the user!' Except in very rare circumstances, a work cannot be resurrected from the public domain, because "a temporary public domain [is] foreign to United States copyright concepts." 8 6 If failure to comply with the ad interim provision, and hence with the manufacturing requirement, rendered a work's copyright merely unenforceable, however, that copyright would arguably be not invalid but only "in suspension," 7 awaiting an event that would render it enforceable. One such triggering event might be the effective date of the 1976 Copyright Act, which, in light of that Act's attenuated manufacturing requirements, some scholars regard as sufficient to release the copyright from suspended enforceability. 8 The majority of commentators writing before the 1976 Act, however, believed that failure to obtain ad interim copyright cast a work irrevocably into the public domain. 9 secondary authorities supports the contention that "copyright [is] secured or lost depending upon compliance with the statute at the time of first publication, whether this occurred here or abroad").
83. See, e.g., 2 NIMMER, supra note 68, § 7.23[E][1], at 7-226 (suggesting that failure to comply with the ad interim requirement might cause a work's copyright to be not invalid, but merely "in suspension").
84. See, e.g., 1 PAUL GOLDSTEIN, COPYRIGHT § 3.18, at 3:150 (2d ed. 1996) ("If noncompliance forfeited copyright, any work published in violation of the manufacturing requirement before the effective date of the 1976 Act, January 1, 1978, would be in the public domain, and thus unprotectible, under the 1976 Act.").
85. See American Code Co. v. Bensinger, 282 F. 829, 833 (2d Cir. 1922) ("Publication of an intellectual production without copyrighting it causes the work to fall into the public domain. It becomes by such publication dedicated to the public, and any person is thereafter entitled to publish it for his own benefit."); HOWELL'S COPYRIGHT LAW, supra note 24, at 48 ("If a work is in the 'public domain' it is of course free to anybody's use."); see also Even more persuasively, the courts took this view. There is remarkably little published case law on the question of noncompliance with the ad interim provision, but that little has tended to vindicate the Copyright Office's position 9 " that noncompliance would result in injection of the work into the public domain. Of the handful of pertinent court decisions, most address ad interim copyright only indirectly or by way of dictum. But all affirm the inescapable condition of American manufacture for works falling within the ad interim provision. 9 "
Despite the paucity of decisional law, one well-documented case involving ad interim copyright and booklegging (speculating that noncompliance with the ad interim provision might still leave the author with "a fighting chance" to publish in the United States and "to be protected at least from that time on"); 2 LADAS, supra note 74, at 766 (contending that noncompliance "does not invalidate the copyright" but only prevents the author from bringing an infringement action); cf 2 NIMMER, supra note 68, § 7.23 [E] [I], at 7-226 ("If... the copyright was merely unenforceable under the 1909 Act-in suspension, as it were-then with the termination of the 1909 Act, the suspension will have been removed, and the copyright thus becomes enforceable."); Rembar, supra note 68, at 775 (contending that the ad interim provision is "merely an alternative" to securing copyright by the ordinary route of publication with notice). 
Y. 1965) (recounting the history of the French publication of Candy). Five years was then the ad interim
Candy was a mildly erotic satire and picaresque romp, loosely patterned after Voltaire's Candide and intended as a spoof of American female innocence. The wholesome heroine, Candy Christian, "Good Grief!" s her way through a series of bizarre adventures, repeatedly encountering the importunate desires of men and tripping over her own unsuspected libido. 93 Sometime prior to 1964, copies of the book intended for importation into the United States were seized by customs authorities under the Tariff Act, "presumably on moral grounds." 94 Like Ulysses forty years before, Candy suffered the interdiction of two of Ezra Pound's American "abuses": the obscenity law and customs officials. 9 "
Pound's third abuse entered the picture in 1964, when, following a determination by the Bureau of Customs that the book was admissible under the Tariff Act, Southern and Hoffenberg published a slightly revised version of Candy with G.P. Putnam's Sons ("Putnam") in the United States.
9 6 The authors deposited copies of the Putnam edition in the Copyright Office and, on the strength of evasive answers on their application, received a certificate of copyright registration for the revised book. 97 The copyright notice cited a string of dates that included the French copyrights along with the newly claimed American one: "Copyright © 1958, 1959, 1962,1964 .... Marketed in hardcover at five dollars per copy, the book quickly became a bestseller in the United States. 99 In January 1965, Lancer Books ("Lancer") published an unauthorized paperback edition of Candy retailing at seventy-five cents per copy. This bookleg version, "copied word for word from the French edition," did not incorporate the revisions made to the American Putnam edition. 1 00 Putnam, together with Southern and Hoffenberg, sued Lancer for copyright infringement, seeking a preliminary injunction barring Lancer from publishing and distributing its pirated version of Candy. Unlike Joyce, who had contented himself with an action for unfair competition against Samuel period within which an author could acquire a standard American copyright by reprinting in accordance with the manufacturing clause. See discussion supra note 71. 
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Roth, 1 0 1 the authors of Candy decided to test the validity of their French copyright in the United States. 1 02 The U.S. District Court for the Southern District of New York denied the plaintiffs' request for a preliminary injunction. Suspecting that the French edition of Candy was in the public domain, the court noted that the language of the 1909 Copyright Act "gives rise to a permissible inference that if the book is not published in the United States until after the five-year period has expired [even supposing that the work had obtained ad interim protection], no permanent copyright on it can be secured." 10 3 Confining itself, however, to the undisputed fact that "[p]laintiffs never applied for registration of copyright on the French edition and hence.., never obtained one," the court held that "under Section 13 [the deposit and registration provision] they may not sue for infringement of something which they do not have." "
The plaintiffs took the hint and applied for registration of a claim to ad interim copyright in the French edition as well as for registration of an ordinary copyright in an American edition of substantially the same text. 1 0 5 The Copyright Office refused to register either claim, on the basis that the authors had not complied in a timely manner with the ad interim and manufacturing provisions.
10 6 When the action returned to the Southern District of New York for injunctive relief and damages, the court granted the defendants' motion to dismiss on the same grounds as its earlier denial of a preliminary injunction. 1 0 7 The court specifically refused to consider the plaintiffs' constitutional challenge to the ad interim requirement and their argument that their early failure to comply with that provision had been unavoidable since "the novel [had been] banned by the Customs Bureau until after the time limitations of [ad interim protection] had expired." 10S The plaintiffs' sole remedy now lay in an action in the nature of mandamus seeking to compel the Register of Copyrights to register a copyright claim in the work he had lately rejected for failure to comply with the statutory provisions. In a brief per curiam opinion, the U.S. Court of Appeals for the District of Columbia ruled that "[s]ince the novel 'Candy' was first published and printed abroad in the English language and there is 101. See supra notes 45-48 and accompanying text. 102. The authors of Candy also sought relief on a theory of unfair competition, but the court denied a preliminary injunction on the ground that case law had established "the principle that state law may not forbid, on a theory of unfair competition, the copying of an article which is not protected by federal patent or copyright." G.P. Putnam no ad interim registration of that edition, registration of the American edition was properly refused." " As for the plaintiffs' challenge to the validity of a Copyright Office regulation giving force to the ad interim provision, the court tersely remarked that the regulation "is not only not inconsistent with the pertinent sections of the Copyright Code, but in our judgment it accurately reflects the intention of Congress." 1 0
The implications of the extended Candy litigation are unmistakable: The French edition of Candy was not protected by copyright in the United States. Equally unprotected was any version of the novel based on the French edition, with the exception of such revisions as had been printed in the United States in compliance with the manufacturing clause. The public domain had unceremoniously claimed Candy; for all practical purposes, the work was free for the pirating-though "piracy" can scarcely be ascribed with legal accuracy to the use of literary expression that has lost its status as private property.
Samuel Roth in 1926 had done no more and no less than Lancer Books did forty years later: He had taken advantage of an author's inability to comply with the strict protectionist requirements of the 1909 Copyright Act. As with Candy, so with Ulysses: The copyright code, the obscenity law, and customs officials-Pound's trinity of abuses-had combined to strip Joyce of his literary property rights in America. Like other works in English first published abroad,," Ulysses had entered the public domainprematurely, but nonetheless surely. 
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III. ULYSSES LEGALIZED IN AMERICA: ILLUSORY COPYRIGHT
A. Publication in the United States
The story of the fight to lift the obscenity ban on Ulysses in the United States has been told often." 2 Ten years after the publication of Ulysses in France, Bennett Cerf, the head of Random House in New York, and Morris L. Ernst, the noted lawyer and crusader against censorship, combined forces to deliver Joyce's novel from its prison house of official condemnation." 3 Their efforts resulted in the monumental decision handed down by federal district Judge John M. Woolsey declaring Ulysses to be "nowhere... an aphrodisiac" and therefore admissible into the United States. Within minutes of the announcement of the Woolsey decision, Bennett Cerf s typesetters were at work on a legitimate, and now legal, American edition of Joyce's novel. 5 The first copies of the Random House Ulysses reached Cerf in January 1934.116 He deposited two copies with the Register of Copyrights and submitted an affidavit attesting to the edition's American manufacture. According to Copyright Office records, a claim of copyright was registered for the edition.' 17 It is unclear from these records, however, precisely how much of the Random House Ulysses was claimed for copyright.' 8 In the months before publication, Cerf had expressed great concern over the vulnerability of the forthcoming book: "I want to stress again," he wrote Joyce's secretary, "the importance of having as much copyrighted material in our edition as is humanly possible, in order to combat possible pirated editions which will undoubtedly come along to vex us all." 11 9 Cerf was referring to an unpublished chart of symbolic correspondences that Joyce had prepared for [Vol. 108: 633 private circulation among select admirers of Ulysses. 2 ' Cerf wanted to include this explanatory chart in the Random House edition, partly as a way of enhancing the marketability of Joyce's famously difficult book, but chiefly to incorporate as much indisputably copyrightable matter "as is humanly possible." Joyce refused to allow the supplement on aesthetic grounds;' he was still willing to sacrifice legal protection to artistic pride.
Cerf did manage, however, to include an unpublished letter by Joyce in the book's front matter. Ironically, the letter, written to Cerf during the planning stage of the campaign to liberate Ulysses from the censor, complained of the very problem that its inclusion was meant to ameliorate:
I was unable to acquire the copyright in the United States since I could not comply with the requirements of the American copyright law which demands the republication in the United States of any English book published elsewhere within a period of six months after the date of such publication .... "
Joyce's summary shows that bitter experience had schooled him in the rigorous fine points of the Copyright Code's manufacturing and ad interim provisions. (1961) . The puzzling addition of " 1914," a date irrelevant to any phase of the publishing history of Ulysses, is explained by the fact that Margaret Anderson sought and received registration of the copyrights for her first six issues of The Little Review, all published in 1914 (Copyright Office registration numbers B299661, B301407, B302631, B304723, B310978, B307749). For some reason, the Joyce Estate in March 1942 attempted to renew these copyrights in the name of Joyce's widow (renewal entries 107026 to 107030), even though these issues contained nothing by Joyce. The attempted renewals were therefore a nullity.
125. Since the original application for registration of the copyright claim in the 1934 Random House Ulysses is not available in Copyright Office archives, it is impossible to know how much of the 1934 text Cerf claimed for copyright. See supra note 118. That the Copyright Office granted Cerf a certificate of registration and 27 years later permitted Joyce's children to renew the 1934 "copyright" for a second 28-year term (registration number R281082, dated August 30, 1961) Delicately omitted was "1922," the date of the Paris edition-the only date relevant, in light of the ad interim and manufacturing provisions, to protection of the entire edition within the United States. The copyright notice in the 1934 edition was thus a kind of in terrorem red flag to wouldbe pirates, one that a determined competitor might confidently have ignored.
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B. The "Courtesy Copyright" in Ulysses
If the copyright claimed by Random House in Ulysses was illusory and the work was actually in the public domain, why were Bennett Cerf's fears of pirated editions never realized? Indeed, since 1934, there have been almost no challenges to Random House's exclusive right to publish Ulysses in the United States. 27 When the rare challenger has come along, it has promptly backed down in the face of protests by the Estate of James Joyce. 128 The possibility of legal entanglement has no doubt been the strongest deterrent in recent years to the appearance of competing versions of Ulysses. No publisher wishes to invest more money in defending a suit than it can reasonably expect to recover in book sales, and the American market for Ulysses, though substantial, may not be large enough to justify going to law to establish the work's public-domain status. But the question remains why Random House's hegemony was not challenged early on, when Joyce's American market was still forming and knowledge of his copyright predicament was widespread in the publishing industry. The answer lies chiefly in the nineteenth-century tradition of "trade courtesy" among publishers, a tradition of which Joyce and Bennett Cerf availed themselves for the purpose of safeguarding the authorized American edition of Ulysses. Prior to the 1891 Copyright Act, the United States extended no copyright protection to works published abroad. 1 29 This legal vacuum inevitably gave rise to predatory activity on the part of American publishers. "There ensued the great Age of Piracy, in which books of several European countries, but particularly English novels, were appropriated and published [in the United States] in such quantities as to flood the market for a time." 1 30 To bring some measure of regulation and propriety to these practices, publishers began to observe "what they called a 'courtesy copyright,' in which the American reprinter [of a work first published abroad] had sole rights if he was the first to produce a book in this country ... " 131 According to the self-imposed code of trade courtesy, an American publisher would negotiate with a foreign author for the "right" to reprint a work or would simply announce its intention to publish as a way of putting competitors on notice.13 Under this informal and wholly extralegal arrangement, a publisher's claim to the uncopyrighted work of a foreign author would be respected by other publishing houses, which could in turn expect such courtesy to be extended to their own titles. 3 3
The practice of trade courtesy among nineteenth-century American publishers is a vivid example of what Robert Ellickson has called "order without law," a system of folkways peculiar to a group or community in which informal norms have come to take the place of formal legal rules." Ellickson has argued that "[m]uch of the glue of a society comes not from law enforcement... but rather from the informal enforcement of social mores by acquaintances, bystanders, trading partners, and others.' ' 135 In 129. See Schrader, supra note 63, at 225 ("One hundred years were to pass before the Chace International Copyright Act of 1891 extended copyright protection, under certain conditions, to non-resident foreigners.").
1 JOHN TEBBEL, A HISTORY OF BOOK PUBLISHING IN THE UNITED STATES 208 (1972).
131. ld. 132. See 2 id. at 54-55 (quoting publisher Henry Holt's account of the distinction between "first announcement" and "arrangement with the author" as modes of establishing a rightful publishing claim in accordance with the rules of trade courtesy).
133. See id. at 53-55; see also FEATHER, supra note 52, at 160 ("By what was known in the United States as the 'courtesy of the trade,' American publishers, or at least the respectable ones, did not pirate each other's British books once they had been acquired and published from British publishers.").
134. See generally ROBERT C. ELLICKSON, ORDER WITHOUT LAW (1991) (arguing that people in close-knit communities frequently resolve their disputes in a cooperative fashion without resort to the laws that apply to those disputes).
135. Robert C. Ellickson, Law and Economics Discovers Social Norms, 27 J. LEGAL STUD. 537, 540 (1998). Having studied firsthand the modes of informal dispute resolution employed by rural landowners in Shasta County, California, Ellickson hypothesized that "members of a closeknit group develop and maintain norms whose content serves to maximize the aggregate welfare rewarding conformity and frowning upon deviancy, American publishers employed the "carrots and sticks" of Ellickson's taxonomy of remedial norms.' 36 As "unofficial enforcers," they used "punishments such as negative gossip and ostracism to discipline malefactors and bounties such as esteem and enhanced trading opportunities to reward the worthy." 1 37 Yet not all deviants from the norms of trade courtesy were responsive to the displeasure of their fellows. Novice publishers, for example, had strong incentives to engage in piracy as a way of establishing book lists, and trade courtesy failed to gain a foothold in the aggressive cheap book trade of the 1870s and 1880s. 3 Furthermore, with the expansion of American letters in the later nineteenth century, sales of British novels in the United States dropped off;1 39 and the 1891 Copyright Act extended copyright protection, upon certain conditions, to works published abroad. As a consequence, trade courtesy began to decline in importance.
Joyce's efforts to defend Ulysses from American piracy in the 1920s and 1930s gave new life to the practice. His campaign against Samuel Roth, widely discussed in the press,"' had the effect of generating public outrage that members obtain in their workaday affairs with one another." ELLICKSON, supra note 134, at 167 (emphasis omitted). According to this hypothesis, members of such a group informally encourage cooperative behavior and discourage deviant behavior, with the result that the welfare of the whole group tends to be maximized. See id. at 167-83. Ellickson is careful to point out that "welfare" must be understood to include high social status and close personal relationships as well as material benefits. See id. at 170.
It should be noted that the publishing world in the 19th century, while cohesive enough to evolve an extralegal code of conduct, was more heterogeneous and volatile than the close-knit rural community of Ellickson's study. Moreover, unlike his resourceful cattlemen who employ flexible social mores as an alternative to unwieldy or unfamiliar legal remedies, 19th-century publishers did not have the luxury of choosing between informal norms and legal entitlements, since the foreign-based authors whom they represented enjoyed no legal entitlements within the American copyright arena. These publishers were confronted instead with a starker choice between informal self-regulation and no regulation at all. The choice was not one between order with law and order without law, but, more fundamentally, between order and anarchy. The costefficiency incentives for adopting informal norms were therefore at a maximum. 'Ulysses' at the conduct of Roth and his ilk. Joyce's resort to international protest and American press coverage was a carefully orchestrated form of what Ellickson calls "truthful negative gossip," whereby all but the most incorrigible deviants are shamed into conformity by an appeal to the "general obsession with neighborliness" within the given group. 141 Joyce's negative gossip targeted Roth specifically, but its deterrent effect rippled out concentrically from that human bull's-eye to influence the conduct of publishers generally.
With the publishing community ready to sympathize with Joyce, Bennett Cerf had less to fear from pirates than he thought. However attractive may have been the idea of competing with Random House for a share of the Ulysses market, the attempt was not worth the opprobrium that inevitably would follow from the Joyce publicity machine. No one in 1934 wanted to look like Samuel Roth.
If the rascality of Roth had begun to fade from the public's memory, Joyce's letter to Cerf, published in the opening pages of the Random House edition, was there to remind everyone of the particulars of that scandal. Placed strategically just after the text of Judge Woolsey's opinion lifting the obscenity ban on Ulysses, Joyce's letter recalled the Roth piracies, the international protest, and the injunction against using Joyce's name; moreover, it contained an explicit endorsement from Joyce: "I willingly certify hereby that not only will your edition be the only authentic one in the United States but also the only one there on which I will be receiving royalties." 142
The letter went on to declare that through Random House American readers would be able "to obtain the authenticated text of my book without running the risk of helping some unscrupulous person in his purpose of making profit for himself alone out of the work of another to which he can advance no claim of moral ownership." 143 With an eye for the legal mot juste, Joyce carefully avoided saying "legal ownership," for no law stood in the way of an unauthorized competitor's helping itself to the public domain. Only the moral force of the arrangement between Cerf and Joyce, cleverly memorialized in the opening pages of the Random House edition, could dissuade challengers from entering the field. Joyce and Cerf had revitalized the practice of trade courtesy and used it to fashion for Ulysses a "courtesy copyright' in the United States.
Here Causes Protest, N.Y. TIMEs, Feb. 18, 1927, at 21 (noting that Roth's "unauthorized" publication of Ulysses "has provoked a long and warmly worded protest to the American public, signed by 160 leading literary men of the world"). 
IV. RESTORED COPYRIGHTS AND EXTENDED COPYRIGHT TERMS
This Note has shown that, because it could not comply with the protectionist provisions of the 1909 Copyright Act, Ulysses lost its chance for American copyright within months of its French publication in 1922 and was thrust into the public domain in the United States. Ulysses did enjoy one brief period of copyright protection here, however. Title V of the Uruguay Round Agreements Act ("URAA"), as incorporated into the present Copyright Code, 1 " contains a provision for restoration of copyright in original works of authorship that entered the public domain in this country due to "noncompliance with formalities imposed at any time by United States copyright law, including... failure to comply with any manufacturing requirements." 14 The URAA thus makes rather belated amends for America's long history of copyright protectionism.
Copyrights restored under the URAA "subsist for the remainder of the term of copyright that the work would have otherwise been granted in the United States if the work never entered the public domain in the United States." " Joyce's novel, had it not entered the public domain, would have enjoyed a copyright term of seventy-five years from its French publication in 1922."47 Thus, under the terms of restoration, Ulysses, after many adventures, salvaged two quiet, unremarked years of genuine copyright protection before lapsing-this time of natural legal causes-back into the public domain on January 1, 1998.141
But claims to copyright sometimes die harder than copyrights themselves. As the expiration of the restored 1922 copyright drew nigh, several American publishers announced plans to issue Ulysses under their own imprint. 149 The Estate of James Joyce, which had equivocated about the American copyright in the past,"'° now asserted that With copyright terms dramatically increased, the purported copyright in Ulysses, unless it is recognized as illusory, will likewise receive a twentyyear reprieve from the public domain and will continue to exert a chilling effect upon publishers well into the next century. The effects of monopoly will go on being felt: Readers will pay noncompetitive prices for Estateapproved editions of Ulysses; scholars will be discouraged from producing alternative versions of the novel in print and electronic-text formats. In particular, the benefits of digitalization and cyberspace will be lost or muted where Ulysses is concerned. 157 Although avant-garde authors like Joyce typically have a limited readership, recent evidence suggests that the copyright monopoly artificially depresses the market for modernism.' When more and cheaper editions of difficult works are in supply, the demand of the common reader may increase accordingly. 5 9 High culture may lose some of its perceived exclusivity when it is made more economically accessible to mass culture.
V. CONCLUSION: A PuBLIc-DOMAIN ULYSSES
FOR THE TWENTY-FIRST CENTURY
The adventures of Ulysses on the tossing sea of American copyright law have been many and dramatic, like those of the Homeric wanderer himself. Ulysses fell victim early on to that convergence of American legal forces--obscenity statutes, customs seizures, the copyright law-that seemed specifically designed for the torment of authors living abroad, as well as "contrary to the welfare of letters in America," as Ezra Pound insisted. 16 Forced to steer between a copyright code framed to protect book manufacturers and an obscenity law written to prevent the public from encountering in print its own Jazz-Age energies, Ulysses ran aground upon the economic and moral isolationism of America in the first half of the twentieth century.
To keep pirates from boarding the wreck and plundering a treasure that in fact lay open to all, Joyce and Bennett Cerf had recourse to the benign fiction of courtesy copyright. Now, more than sixty years after Random House first published Ulysses, the legal reality of the work's public-domain status continues to be obscured by the increasingly pointless and pernicious myth of copyright. The present uncertainty surrounding the status of Ulysses as intellectual property in the United States is the direct result of the novel's tortured copyright history. The law's failure to protect Ulysses in 1922 gave rise to confusions that in the course of time have all but eclipsed the truth that, as we near the millennium, Joyce's work continues to enjoy a wholly extralegal form of protection. The public domain, once a threat to Joyce's interests, now faces the reverse menace of an unreasonably protracted de facto copyright monopoly in Ulysses.
In 1934, the equities unquestionably favored Joyce and his exclusive American publisher. Having lost more than a decade of the American market for his book and watched while pirates exploited his helplessness, 16 Joyce was entitled to a kind of makeshift restitution awarded at the expense 161. In his action against Samuel Roth, Joyce asked for damages of $500,000, basing his estimate of lost American sales on "a minimum price of ten dollars a copy and with a royalty to me of fifteen or twenty per cent, with an English-reading population of a hundred and twenty millions." Plaintiff's Deposition at 8, Joyce v. Roth (N.Y. Sup. Ct. Dec. 27, 1928) (Ezra Pound Papers, Beinecke Library, Yale University).
of the public domain through the tacit agreement of publishers. His success in getting an entire industry to assist him in his self-help was a tribute to his flair for publicity and his talent for authorial self-fashioning. He managed to turn the cult of genius that had grown up around him into an intangible asset and to transfer the goodwill accumulated thereby to his literary creation, Ulysses.
In generating sympathy for his beset book, moreover, Joyce may have kindled an unarticulated respect among the American public for his moral rights as an author-his rights of "paternity" over Ulysses.' 62 Largely unrecognized by American law, le droit moral nevertheless appeals to an intuitive sense of justice that, together with trade courtesy, may have helped win for Ulysses the protection that it was denied by the letter of the copyright law.' 63 Today, however, the equities have shifted decisively in favor of the public domain. Had Joyce complied with the ad interim and manufacturing provisions and secured an American copyright in Ulysses in 1922, that copyright would have expired on January 1, 1998.1" The argument for 1934 as the commencement of a Ulysses copyright in the United States has no basis in law and has lost the justification it once had in informal equity. To lay claim to copyright protection where no copyright exists is to play upon the credulity of the public and to take advantage of the legal risk aversion of publishers. Worst of all, it is to cheat the public domain.
To conceive of the public domain solely in terms of the expiration of intellectual property rights, as a kind of absence or negation of entitlements, is to miss the vital structural role that it plays in cultural production. The public domain operates at once as a terminus for copyrights and as a common reservoir from which new works, and therefore new copyrights, may be drawn. While it indeed presides over the demise of individual entitlements, the public domain also promises a rich afterlife of unimagined creativity. James Boyle has described the public domain as containing "the raw materials which future creators need to produce their little piece of innovation." 6 Yet Boyle also warns that a conception of the public domain as a positive value is far from being widely shared: "The structure of our property rights discourse tends to undervalue the public domain, by failing to make actors and society as a whole internalize the losses caused by the extension and exercise of intellectual property rights.;7 166 Without an adequate appreciation of the public costs of private intellectual property rights, the meaning and function of the public domain will remain largely invisible to us: a submerged continent of cultural wealth.
A moment of historical reflection will reveal that this Note examines two very different faces of the public domain. In the past, American copyright protectionism made expedient use of the public domain to penalize noncompliance with the manufacturing requirements and to reward domestic publishers and printers with a dubious windfall of unprotected foreign works. It is important to distinguish this punitive perversion of the public domain from its normal salutary function. As a tool of protectionism, the public domain undoubtedly deserved being branded as the accomplice of a thieving copyright law, as a receiver of stolen cultural goods. In its proper function, however, the public domain is a vast archive of freely usable works, a mechanism for generating and distributing creative opportunities.
In recent years, the public domain has been quietly enriched through the expiration of American copyrights in works created in the first decades of the twentieth century. Because advances in technology and massmarketing have given modem intellectual property a potential dollar value undreamed of in earlier periods, copyright owners have had strong incentives to seek term extensions, either by legislation or by obfuscation. 167 Since copyrights are often thought of as ordinary personal property, 1 6 1 it is difficult to enlist broad support for a robust public domain. Yet by countenancing the formal or informal extension of copyrights and the concomitant erosion of the public domain, we risk rendering ourselves passive consumers of culture rather than active users and creators. 69 Where owners of copyrights may control intellectual property for inordinately long periods of time, culture ceases to be fertile and participatory and becomes static and administered. 7 The lesson of Ulysses in America from 1922 to the present is that special interests and copyright jurisprudence are mutually antagonistic. Prior to the 1976 Copyright Act, undue solicitude for domestic book manufacturers deprived foreign-domiciled authors like Joyce of the fruits of their literary labor; of late, exaggerated concern for copyright owners poses a danger to the public domain. In both instances, a misplaced emphasis on one set of economic interests within the larger process of cultural production threatens to upset the careful balance of copyright logic. Both forms of protectionism have generated systematic pathologies or discontents that have affected copyright owners and users in different ways.
Limited copyrights and a strong public domain are reciprocally related. In providing for the transfer of intellectual property to the public domain after a certain term, Anglo-American copyright jurisprudence ensures the just and fertile distribution of cultural wealth. In the ecology of copyright, creators create with the expectation of deriving benefits from their creations for a limited term; in due course, their creations become freely available to others, who, acting upon those resources as users, may become creators in their turn.' 7 ' The two phases of original expression-initial monopoly
